July 17, 1998

RE: Change in EPA Enforcenent Response Policy
Concerning Viol ations by Local Education Agencies
of Three- Year Asbestos Rei nspection Requirenents

Dear Educational Organi zati on,

| amwiting to advise you that, pursuant to the Asbestos Hazard
Enmer gency Response Act of 1986, as anended (AHERA) (15 U.S. C.
82641 et seq.), EPAis revising its enforcenent response policy
to authorize civil admnistrative penalty actions agai nst | ocal
educati onal agencies (LEAs) that fail to conduct asbestos

rei nspections every three years as required by EPA regul ati ons at
40 CFR 8763.85(b). These regulations require that "[a]t | east
once every 3 years after a[n] [asbestos] managenent plan is in
ef fect, each | ocal education agency shall conduct a reinspection
of all friable and nonfriable known or assuned ACBM [ asbest o0s-
containing building material] in each school building that they
[sic] | ease, own, or otherw se use as a school building" (40 CFR
8763.85(b)(1)). The regulations also require that "[e]ach

i nspection shall be made by an accredited inspector” (40 CFR
8§763.85(b)(2)).

Because EPA views failure to performa required reinspection
using an accredited inspector as a serious violation, we w |l
henceforth be treating this violation as one which is subject to
a civil penalty of up to $5,500 per violation as authorized by
TSCA 8207(a)(1).!* Previously this violation was only subject to
a notice of non-conpliance.

| am enclosing a copy of the relevant page of the revised

1 Al though TSCA 8207(a) provides for penalties of $5,000 per
violation, EPA's civil penalties were increased 10% by the
Federal Civil Penalties Inflation Adjustnment Act of 1990, 28
U S. C 82461 note, as anended by the Debt Collection Inprovenent
Act of 1996, 31 U S.C. 83701 note, as inplenmented by 61 FR 69360
(Decenber 31, 1996).



enforcenent response policy for your reference and encourage you
to notify LEAs as well as teacher and parent organi zati ons of
this requirenment. AHERA defines |ocal educational agencies to

i ncl ude: public boards of education; owners of private, nonprofit
el ementary or secondary school buil dings; and governing
authorities of schools operated under the defense dependents’
education system (15 U S. C. 82642(7)).

| f you or your nenbers have any questions, please feel free to
contact the appropriate EPA Regi onal Asbestos Coordi nator on the
attached |ist.

Si ncerely,

Janes Handl ey
Toxi cs and Pesti ci des
Enf orcenent Di vi Ssi on

CcC:

Nat i onal School Boards Associ ati on
1680 Duke Street
Al exandria, VA 22314

Nat i onal Educati on Associ ation
1201 16th Street, NW
Washi ngton, DC 20036

Associ ati on of School Business Oficals |International
11401 North Shore Drive
Reston, VA 22090

Associ ation of Supervisory and Adm ni strative School Personnel
1300 Mercantile Lane, Suite 100-C
Landover, MD 20785

Aneri can Associ ation of School Adm nistrators
1801 N. Monroe Sreet,
Arlington, VA 11109

Nat i onal Assocation of Elenentary School Principals
1615 Duke Street,
Al exandria, VA 22314-3483

Nati onal Cat holic Educati onal Associ ati on
1077 30th Street, NW



Suite 100
Washi ngton, DC 20007-3852

Nat i onal Associ ation for Hebrew Day School s
160 Br oadway,
New York, NY 10038

Ameri can Federation of School Adm nistrators
1729 21st Street, NW
Washi ngton, DC 20009

Anerican Federation of Teachers
555 New Jersey Avenue, NW
Washi ngton, DC 20001

Publ i ¢ Educati on Associ ati on
39 West 32nd Street
New Yor k, NY 10001

Anerican Associ ation of Christian School s
Washi ngton O fice

PO Box 15304

Washi ngton, DC 20003

Nat i onal School Boards Associ ati on
1680 Duke Street
Al exandria, VA 22314
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FROM /sl Phyllis E. Flaherty
Acting Director
Policy and Grants Division
O fice of Conpliance Mnitoring

TG Addr essees

Attached is the InterimFinal Enforcenent Response Policy ( ERP )
for the Asbestos Hazard Enmergency Response Act ( AHERA ). This docunent
est abl i shes the enforcenent nechani sns and civil penalty schedul es that
EPA will use in response to violations of AHERA by | ocal education
agenci es and persons other than | ocal education agencies ( "other
persons” - e.g., any person who conducts asbestos inspections, prepares
managenent pl ans, and designs or conducts response actions; including
contractors and LEA enployees ). Enforcenent responses include:
adm nistrative civil penalties; notices of nonconpliance; press
rel eases; notification of the State Governor; technical assistance;
crimnal referrals; and injunctive relief. During the first year of
AHERA enf orcenent, Regions should focus largely on maj or AHERA
violations conmtted by contractors and LEAs.

We appreciate the corments received on the Septenber 2, 1988 draft
of this policy. Mst of those comments have been incorporated into the
attached interimfinal policy. Because of the inmedi ate need to have a
nati onal policy for EPA to use to enforce the AHERA statute and
regul ati ons, and the need to provide the Regions an additional period
to comment, the attached policy is being issued as an interimfina
ERP. Regions are to use this policy until a revised ERP is issued.

Over the course of a one-year period, Regions should submt any

addi tional comments on the attached interimfinal AHERA ERP to Dan

Hel fgott of ny staff ( EN- 342, FTS 382-7825 ). |If Regional experience
with the attached policy over the one year period indicates the need
for an AHERA ERP revision, OCMw || revise the ERP
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The attached AHERA ERP is inmediately effective and supersedes the
January 29, 1988 Interim Final Enforcenment Response Policy for the
| mredi at el y Enforceabl e Provisions of AHERA, and the Septenber 2, 1988
Amrendnent to the January 29, 1988 ERP. |If you have any questi ons
regarding the attached AHERA ERP, contact your Regi onal Coordi nator
( FTS 382-7835 ) or Dan Helfgott ( FTS 382-7825 ).
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AHERA ENFORCEMENT RESPONSE PCLI CY ( ERP )

EPA may take enforcenent action ( although not necessarily
adm nistrative civil conplaints ) for all violations of AHERA by
LEAs and "other persons" ( i.e., contractors, |aboratories, etc. ).

Enf or cenent response includes issuance of civil penalties, NONs,
press rel eases, notification of State Governor, technica
assistance, crimnal referrals, and injunctive relief.

Cvil penalties will be assessed agai nst LEAs under TSCA title |
( AHERA ) and "ot her persons” under TSCA title | for violations of
AHERA

Cvil penalties assessed agai nst LEAs may not exceed $5,000 per day
for each school building. Qher persons are liable for civil
penal ties up to $25,000 per day per violation

Cvil penalties may only be assessed against LEAs that: (1) fail to
conduct inspection in accordance with regs; (2) submt false
informati on to Governor regarding inspection; (3) fail to develop a
managenent plan; (4) submt false information to Governor regarding
deferral request; (5) conduct a response action in violation of the
extension bill before the managenment plan is submtted.

Failure to devel op a managenent plan refers to

(1) subm ssion of management plan; (2) conpleteness of the plan
(3) use of unaccredited person to devel op managenent plan; (4)
public notification and availability of the managenment plan

LEA viol ati ons of AHERA for which EPA does not have civil penalty
authority ( i.e., nmost inplenentation violations ) will be
responded to with an escal ati ng enforcenent response.

Exampl e - cannot issue civils to LEA for not inplenmenting the
managenent plan. However, violations would first be responded
to by NON and press release. |If LEA does not conply in 30 or
60 days we will contact State Governor. |If State CGovernor
does not provide assistance, we will consider injunctive
relief or crimnal referral

AHERA ERP provides for NONs to LEA enpl oyees ( janitor
superintendent, designated person ) for the first AHERA viol ation
that they are responsible for. W may issue civils to these
persons for egregious violations, knowing or willful violations, or
repeat viol ations.

I NTERI M FI NAL
ENFORCEMENT RESPONSE PCLI CY
FOR THE ASBESTOS HAZARD EMERGENCY RESPONSE ACT
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| NTERI M FI NAL

ENFORCEMENT RESPONSE PCLI CY
FOR THE ASBESTOS HAZARD EMERGENCY RESPONSE ACT

| NTRCDUCT! ON

On Cctober 22, 1986, the President signed into | aw the Asbestos
Hazard Emergency Response Act ( AHERA ) of 1986, also known as title |
of the Toxic Substances Control Act ( TSCA ). Under AHERA, the
Envi ronnental Protection Agency ( EPA ) was directed to promul gate
regul ati ons which would require Local Education Agencies ( LEAS ) to
address asbestos problens in their school buildings. In accordance
with the statute, and the regul ations issued on October 30, 1987 ( 52
FR 41826 ), LEAs are required to inspect school buildings for
asbest os-containing building materials ( ACBM ), develop ma al so
requi res persons other than LEAS to conply with the requirenents of
AHERA or any rule or order issued under AHERA

Thi s Enforcenment Response Policy ( ERP ) for AHERA calls for the
i ssuance of civil conplaints, Notices of Nonconpliance ( NONs ), and
crimnal actions to LEAs and other persons that do not conply with
AHERA. This ERP also calls for the use of injunctive relief under
section 208 of AHERA or under section 17 of the Toxic Substances
Control Act ( TSCA ) to respond to hazards which pose an i mi nent and
substanti al danger to human health and the environnent, or to conpel a
LEA or other person to conply with any requirenent of AHERA. Except as
otherwi se indicated in this policy, NONs will not be an appropriate
enf orcenent response for violations of AHERA by persons other than the
LEA ( "ot her persons” ).

Regul at ed Conmmunity
Local Education Agencies ( LEAs )
Under AHERA a LEA neans:
1) Any LEA as defined in section 198 of the Elenmentary and
Secondary Education Act of 1965 ( 20 USC 3381 ). Essentially,

this neans that an LEAis an LEAif it is defined as such under
State Law.



2) The owner of any nonpublic, nonprofit elementary or secondary
school bui |l di ng.

3) The governing authority of schools operated under the defense
dependent s’ educati on system provi ded under the Defense
Dependent s’ Education Act of 1978 ( 20 USC 921, et seq. ).

-2-
Persons O her Than the LEA ( "Qher Persons" )

For the purposes of this ERP, "persons other than the LEA" or "ot her
persons” means persons who:

1) I nspect LEAs for ACBM for the purpose of the LEA's AHERA
i nspecti on requirenents.

2) Prepare managenent plans for the purpose of the LEA' s AHERA
managemnent pl an requirenents.

3) Desi gn and/or conduct response actions at LEAs.

4) Anal yze bul k sanples and/or air sanples for the purpose of the
LEAs AHERA requirenents ( i.e., laboratories ).

5) Contract with the LEA to perform any ot her AHERA rel ated
function ( i.e., to be the LEA designated person, to conduct
operations and mai ntenance activities, etc. ).

DETERM NI NG THE LEVEL OF ACTI ON

EPA nmay issue civil penalties to LEAs of up to $5,000 per day per
violation of AHERA as identified in AHERA section 207. The Agency may
al so pursue crimnal sanctions against LEAs for knowing or wllful
violati ons of AHERA under TSCA title |I. Under AHERA section 208, the
Agency may pursue injunctive relief in order to respond to hazards that
pose an i mm nent and substantial endangernent to human health or the
environnent. Finally, the Agency may use the authority of TSCA section
17 to conpel LEAs to conply with any requirenent of AHERA. Generally,
EPA will also notify the State Governor and the public of an LEA s
viol ati on of AHERA

Under TSCA title I, as amended by section 3(b) of AHERA, EPA may
utilize all enforcement renedies provided under TSCA title | agai nst
"ot her persons” who violate the provisions of AHERA and its regul ations
( e.g., persons who design or conduct response actions that are not
accredited under AHERA and | aboratories that are not accredited to
performair nonitoring or do not follow the protocol stipulated in
Appendi x A ), including civil penalties of up to $25,000 per day per
viol ation.

Adm nistrative Civil Penalties

In general, this ERP calls for admnistrative civil penalties to be
i ssued to LEAs for violations identified in AHERA section 207(a).
Additionally, adm nistrative civil penalties are the appropriate
enf orcenent response for violations of AHERA by persons other than the
LEA ( "other persons"” ), except as otherw se specified in this policy.

-3-
Concurrence
Admi nistrative civil penalties are to be assessed according to this

policy. Pursuant to the Del egati ons Manual, regional enforcenent
personnel nust obtain witten concurrence fromthe O fice of Conpliance



Monitoring ( OCM) of the Ofice of Pesticides and Toxi c Substances

( OPTS ) prior to initiating an adnmnistrative civil penalty for

vi ol ati ons of AHERA. A region may request relaxation of the
concurrence requirenments for civil actions taken agai nst LEAs once
three adm ni strative civil conplaints have been successfully issued to
an LEA and closed out. A region may separately request rel axation of
concurrence for civil actions taken against "other persons” once three
adm ni strative civil conplaints have been successfully issued to an
"ot her person” and closed out. Regions nust al so obtain OCM
concurrence for the first three adm nistrative civil conplaints that
are successfully issued to LEA enpl oyees and successfully closed. For
the civil actions to be considered successful, regional cases nmust have
been supported by adequate evidence of the violation, and the proposed
penalties and final assessnments nmust conformto this AHERA enfor cenent
response policy.

Final |y, Regions must obtain OCM concurrence for each admnistrative
civil conplaint that is issued to an LEA or "other person"” which is
cal cul ated on a per day basis, or per violation basis other than in
accordance with Appendix A or B of this ERP ( See the "One or Per Day
Assessnment s" section of this ERP on page 10 and 19, and the "Miltiple
Vi ol ati ons” section of this ERP on page 18 ).

Noti ces of Nonconpliance ( NON )

Except as otherwise indicated in this policy ( see "LEA Enpl oyees as
"Qther Persons'" section of this ERP on page 20 ), it is not
appropriate to issue NONs for violations of AHERA by persons other than
the LEA ( "other persons” ). Such violations will usually warrant a
civil conplaint.

Noti ces of Nonconpliance are to be issued to LEAs for al
vi ol ati ons of AHERA and/or the AHERA regul ati ons that are not responded
to by other enforcenent nechanisns. This includes all nmanagenent plan
i npl enent ati on violations, or other on-going inplenmentation violations
for which an admnistrative civil conplaint cannot be issued or
injunctive relief is not obtained. Additionally, NONs are to be issued
to LEAs for the LEA's first citation for any Level 6 violation or Level
3, 4, or 5 minor extent violation, regardless of the nunmber of schoo
buil di ngs involved. Civil conplaints are to be issued for the LEA' s
second citation of a Level 6 violation or a Level 3, 4, or 5 mnor
extent violation and are to be calcul ated using the Penalty Matrix for
LEAs found in Table A
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Noti ces of Nonconpliance may al so be used in certain circunstances
as the initial enforcenent response to LEAs that have failed to conduct
an asbestos inspection and submt a managenent plan to the State. The
AHERA extension bill requires States to submt to EPA by Decenber 31,
1988, a witten statenment reporting those LEAs that have subnitted a
managenent plan and those who have submitted a request to defer
subm ssi on of the managenent plan until May 9, 1989. States nust
update this list and submt it to EPA by Decenber 31, 1989. Regions
may use the information obtained fromthese lists to issue NONs to LEAs
t hat have not had an on-site inspection by an EPA conpliance inspector
and appear on the list as not subnmitting a nanagenent plan by the
statutory deadlines ( Cctober 12, 1988, or May 9, 1989, if the LEA has
received a deferral fromthe State ). That NON shall require LEAs to
submt docunentation within 60 days to the EPA Regional Ofice that



they conmpl eted the inspection and submitted the nanagenent plan to the
State. The NON shall further state that if the LEA does not submt
this docunentation within 60 days after receipt of the NO\, the Agency
will issue an administrative civil penalty to the LEA for its failure
to conduct the inspection and/or submt the managenent plan. Loca
Educati on Agencies that did subnmt a managenent plan in response to the
initial NONwill not be issued a civil conplaint for failing to conduct
the inspection or submit the plan, as long as the LEA submits
docunent ati on of conpliance within the 60 days.

The advantage to this approach is that if records incorrectly show
that a LEA has not subnmitted a managenent plan, the LEA will be able to
notify the Agency of the error before an unjustified and resource
intensive civil conplaint is issued. Further, the NON with a pending
civil conplaint within 60 days may provi de enough incentive for an LEA
to submt a managenent plan to the State w t hout EPA having to invest
resources issuing an admnistrative civil conplaint.

Cvil conplaints which are to be issued to LEAs that do not submt
docunent ati on that an inspection was conpl eted and a nanagenent plan was
submtted to the State will not be subject to the 180-day target in the
Agency's Strategic Planning and Managenent System ( SPM5 ), and OCM
does not expect the Regions to followup on all of those NONs with
civil conplaints at once. The nunber of civil conplaints that wll
i mediately foll owup NONs which are issued as the initial response for
"failure to submt a managenent plan”™ will vary in each Region
dependi ng on the resources avail able in each Region. Therefore,

Regi ons should prioritize the issuance of the follow up civil

conpl aints. Regions should consider LEAs that contain the nost
students ( therefore the nost potential exposure ) and have a history
of violating asbestos regul ati ons, as having the highest priority to
receive followup civil conplaints. Regions may al so consi der ot her
appropriate criteria for determ ning which LEAs will receive priority
followup civil conplaints.
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Local Education Agencies that have not conducted the asbestos
i nspection and/or submtted a managenent plan by the statutory deadline
and have had an on-site EPA conpliance inspection to verify
nonconpl i ance, nmay be issued an adm nistrative civil conplaint as the
initial enforcenent response.

Noti ces of Nonconpliance, other than NONs issued to a LEA for the
first citation of a Level 6 violation or a Level 3, 4, or 5 minor extent
violation, are to state that repeat violations of AHERA may be
consi dered knowi ng or willful violations of TSCA, and therefore, may be
subj ect to additional enforcenent actions including crimnal penalties
and court injunctions. Al NONs issued to an LEA should be copied to
the State CGovernor, State AHERA Desi gnated Agency / Person, or State
Board of Education in which the LEA is located. Additionally, all NONs
i ssued to an LEA for substantive AHERA violations are to require the
LEA to submit docunentation to the EPA Regional Ofice within 30 days
that the AHERA viol ation has been corrected. Regions are to pursue
further action ( i.e., press releases, notification of the State
Governor, injunctive relief, or crimnal referrals ) if the LEA has not
corrected the violation.

I njunctive Relief



The Agency may obtain injunctive relief under AHERA section 208(b),
as well as under section 17 of TSCA title |I. The decision regarding the
appropriate section under which to proceed will depend on the particul ar
facts of the case.

AHERA section 208(b) authorizes injunctive relief in cases where
"the presence of airborne asbestos or the condition of friable asbestos-
containing material in a school building governed by a |ocal education
agency poses an inm nent and substantial endangernment to human heal th
or the environnent." As these conditions correspond roughly to the
"imm nent hazards" of section 7 of TSCA title I, AHERA section 208(b)
should be utilized in a simlar nmanner as that section. For exanple,
where a situation presents a serious and inmediate risk of injury such
that a Tenporary Restraining Order ( TRO) or prelimnary injunction is
appropriate, the injunctive relief should be sought under AHERA section
208(b). However, until the EPA conpletes the del egation authority
under the AHERA statute for determ ning "inmm nent hazard" and
conmmenci ng i nm nent hazard action in an appropriate U.S. District
Court, the determ nation that an inm nent hazard exists and that
i njunctive relief under AHERA section 208(b) may be sought nust be nade
on a case-by-case basis by the Adm nistrator
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Section 17 of TSCA title | authorizes injunctive relief to restrain
any violation of TSCA section 15, including violations of AHERA, or to
conpel the taking of any action under AHERA. This authority is very
broad and can support a w de range of injunctive actions, including
actions to conpel conpliance by LEAs where it is not possible to obtain
adm nistrative civil penalties for violations of AHERA. The Agency
does not have to use "inmm nent hazard" as a criteria for seeking
i njunctive relief under TSCA section 17. However, in general, Regions
shoul d consi der seeking injunctive relief in situations where LEA
nonconpl i ance with AHERA will significantly underm ne the intent of
AHERA. These types of violations include, but are not limted to,
failure or refusal to nake the managenent plan available to the public
wi t hout cost or restriction, failure or refusal to conduct legally
sufficient air nmonitoring follow ng a response action, or the
initiation of a response action w thout the use of accredited
personnel. The decision to seek injunctive relief under TSCA section 17
shoul d b on a case-by-case basis and in accordance with the Del egati ons
Manual for TSCA. Regions should consider seeking injunctive relief
under TSCA section 17 against LEAs for the violations indicated in
Appendi x A. Cenerally, Regions should attenpt other enforcenent
mechani snms to generate LEA conpliance with AHERA, such as press
rel eases and notification of the State, before injunctive relief under
TSCA section 17 is pursued.

Al'l cases for which injunctive relief is sought are to be referred
to the Departnment of Justice ( DOJ ) in accordance with the nost recent
gui dance fromthe Ofice of Enforcenent and Conpliance Mnitoring
( CECM)

Crimnal Penalties

Knowi ng or willful violations of the AHERA regul ati on comitted by
any person, including contractors, LEAs, LEA enployees, can result in
the issuance of crimnal penalties. Cimnal referrals should be
consi dered in cases where an LEA or "other person" has been warned
repeatedly by EPA that a violation is on-going and has been requested



to cease or correct the violation, but have refused to do so. Crimna
referrals are al so appropriate against an LEA if that LEA know ngly or
willfully continued a violation of AHERA for which an NON had
previously been issued ( see discussion of this in the NON section of
this strategy ). Headquarters will consider this potential enforcenment
response on a case-by-case basis.

Press Rel eases

Regi ons may, at their discretion, issue a press release to notify
the public of an LEA's or other person's violation of AHERA. This
option serves to notify the community of an LEA's or other person's
non- conpl i ance with AHERA and al so educates the public on the
requi renents of AHERA. EPA Headquarters recomends issuing press
rel eases for nost violations of AHERA
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Notification of State Governors

In situations where LEA conpliance is not forthcom ng, Regions
shoul d contact the State Governor, State AHERA Designated Agency /
Person, or State Board of Education in which a violative LEA is
| ocated, to informthose State offices of an LEA' s non-conpliance with
AHERA or recalcitrance. This enforcenent response may be particularly
useful for violations where the EPA does not have civil penalty
authority, and NONs and press rel eases are ineffective in generating
conpl i ance

Referral s to Headquarters

If the Regions encounter egregious situations where LEA conpliance
cannot be generated fromthe enforcenment nechani snms descri bed above,
Regi ons may submt the cases to the Conpliance Division of OCM for
consi derati on of other enforcenent responses.

Liability

Cvil penalties issued for violations of sone of the provisions of
AHERA coul d be issued to both the LEA under AHERA and ot her persons
under TSCA title |I. For instance, the use of persons not accredited
under AHERA for conducting asbestos inspections may result in two
separate adm nistrative civil conplaints, one against the LEA under
AHERA section 207(a)(1l), and another under TSCA title | against the
unaccredi ted person who conducted the inspection. Simlarly, civil
penalties could be issued to the LEA and the | aboratory, under AHERA
and title | respectively, if the Iaboratory did not conduct the bul k
sanpl e analysis in accordance with the AHERA regul ati ons.

Ceneral Iy, when both the LEA and "ot her persons” have viol at ed
AHERA, administrative civil penalties should be issued separately to
each. However, a civil conplaint should not be issued to the LEAin a
situation where the LEA can docunent that it nade a reasonable effort
to assure that the contracted "other person" conplied with AHERA
( e.g., the contractors or |laboratories falsified statenments about
accreditation or provided false credentials ). Simlarly, a civil
conpl ai nt should not be issued to a | aboratory if the | aboratory can
denonstrate that they did not know, or have reason to know that the
bul k sanpl e anal ysis was to be used by an LEA to conply with the
requi renents of AHERA. In such a situation, the administrative civil



conpl aint woul d be issued to the LEA
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ASSESSI NG ADM NI STRATI VE CI VIL PENALTI ES AGAI NST AN LEA
VI OLATI ONS

Pursuant to AHERA section 207(a), admi nistrative civil penalties my
only be assessed against LEAs that: 1) fail to conduct an inspection
pursuant to the regul ati ons under AHERA section 203(b); 2) know ngly
submt false information to the Governor regardi ng any inspection
pursuant to the regulations; 3) fail to devel op a managenent pl an
pursuant to the regul ati ons under AHERA section 203(i); 4) carry out
any activity prohibited by section 215 of AHERA as anended; or 5)
knowi ngly subnmit false information to the Governor regarding a deferra
request under section 205(d) of AHERA as amended. Therefore, LEA
nonconpl i ance with any requirenment of the AHERA regul ati ons nust fal
under one of these five statutory violation categories for an
adm nistrative civil conplaint to be issued. Please note, the
statutory violation for which the regulatory violation is derived nust
be cited in the adm nistrative civil conplaint. The statutory
violation to which each regulatory violation corresponds is listed in
Appendi x A of this ERP

Failure to Conduct an Inspection Pursuant to Regul ations

Regul atory vi ol ati ons of AHERA section 207 (a)(1), "failure to
conduct an inspection pursuant to regul ations issued under AHERA
section 203(b)," include all the requirenents associated with the
i nspection of a school building in order to identify the presence and
condition of asbestos- containing building material ( ACBM). These
requi renents include the use of personnel accredited under AHERA
section 206(b) or 206(c), and | aboratories accredited under AHERA
section 206(d). Also included are violations of the assessnent
requi renents and the bul k sanpl e anal ysis requirenents.

Knowi ngly Submits Fal se I nformati on Regardi ng an | nspection

Regul atory vi ol ati ons of AHERA section 207(a)(2), i.e., "know ngly
submts false information to the Governor regarding any inspection
pursuant to the regul ations issued under AHERA section 203(i)," are
limted to false information regarding the inspection that is actually
submtted to the Governor as part of the LEA s managenent plan. This
includes falsified |laboratory reports and fal se representati on of an
i nspector's or |aboratory's accreditation
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Failure to Devel op a Managenent Pl an Pursuant to the Regul ations

"Failure to devel op a nanagenent plan pursuant to the regul ations
under AHERA section 203(i)" refers to violations of AHERA which relate
to the process of preparing a conpl ete managenent plan docunment for
subm ssion to the State Governor. A LEA s devel opnent of the
managenent plan continues to the point where the State Governor can no
| onger di sapprove the plan and recommend changes to that plan
Additionally, since the final result of the nmanagenent plan process is
the public availability of the managenent plan, violations of the AHERA
statute and regulations relating to public availability of the
managenent plan are considered "failure to devel op a managenent plan."



Vi ol ati ons of AHERA that are considered "failure to develop a
managenent plan" are listed in Appendix A of this ERP. These
violations include, but are not Iimted to: wusing an unaccredited
person to prepare the plan; having a managenent plan that does not
contain all the elenments required to be in the plan that is submtted
to the State Governor; not submtting the plan to the State; failing to
notify the public of the managenent plans availability; and failing to
make the plan available to the public wi thout cost or restriction

Pl ease note that an LEA may be liable for "failure to develop a
managenent plan” if the plan is not conplete or not devel oped by an
accredited person, even if the LEA' s managenent plan was not

di sapproved by the State.

Carries Qut Any Activity Prohibited By Section 215 of AHERA as Anended

Section 215 of the AHERA extension bill anmends section 205 of AHERA
to state that as of October 12, 1988, renovations or renovals of any
building material, with the exception of emergency repairs, are
prohi bited i n school s whose nanagenent plans have not conpleted the
AHERA State review process, unless (1) the school is carrying out work
with a grant under EPA's Asbestos School Hazard Abatenment Act ( ASHAA )
award program or (2) an inspection which conplies with AHERA has been
conpleted in the school and the LEA conplies with paragraphs (g), (h),
and (i) of 40 CFR 763.90 ( response actions ). |In addition, al
operations and mai ntenance ( O&M ) activities in the school mnust be
conducted in accordance with the O&M and training requirenents of AHERA
( 40 CFR 763.91 and 763.92 (a)(2) ). Local Education Agencies that
carry out any of the activities prohibited by section 215 of AHERA as
anended, are subject to adm nistrative civil penalties under AHERA
section 207(a)(4).

Knowi ngly Subnmits Fal se I nformati on Regardi ng the Deferral Request

Local Education Agencies are subject to adm nistrative civil
penal ties, under AHERA section 207(a)(5) if any of the information or
statenments subnitted to the State with their deferral request are
knowi ngly fal se. This includes the subm ssion of a false statenent that
the LEA has carried out the notification of parent, teacher, and
enpl oyee organi zations of the LEA's intent to request the deferral, and
in the case of public LEAs, that the LEA has conducted the required
public neeting of the school board to discuss the deferral request with
the affected groups.
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Mul tiple Viol ati ons

Section 207(a) of AHERA states that LEAs are liable for
administrative civil penalties of not nore than $5,000 per day per
violation. Under AHERA, a "violation" is defined as failure to conply
wi th the provisions of section 207(a) with respect to a single school
buil ding. Therefore, the maxi mum penalty that may be assessed agai nst
an LEA for any and all violations in a single school building under
AHERA is $5,000 per day. Total penalties for a single school building
whi ch exceed $5, 000 per day are to be reduced to $5, 000 per day.

Pl ease note, since under AHERA a violation neans failure of the LEA
to conply with respect to a single school building, the total civil
penalty assessed against an LEA will include the total civil penalties
cal cul ated for each school building in that LEA ( i.e., if an LEA has



six school buildings that are in violation of AHERA, the total civil
penal ty assessed agai nst that LEA could be as high as $30, 000 per day ).

One Day or Per Day Assessnents

Ceneral ly, violations of AHERA by an LEA will be considered as one
day violations ( except as specified in Appendix A ). However, in
those cases where an LEA violates the requirenents of AHERA after a
civil conplaint has already been issued, it may be appropriate to anend
the civil conmplaint or file a second conplaint to seek additional civil
penalties on a per day basis. Regions should also contact the State to
informthem of an LEA's recalcitrance. Regions may al so consider
seeking injunctive relief or pursuing crimnal penalties, depending on
the facts of the case

If the Regions encounter any other cases where per day penalties to
an LEA are nore appropriate then the one day assessnents which are
i ndicated in Appendix A an administrative civil conplaint, which is
cal cul ated on a per day basis, may be issued provided the civil
conpl i ant has been concurred on by OCM prior to its issuance.

Calculating the Administrative Cvil Penalty For the LEA

In determ ning the amount of a civil penalty assessed agai nst an
LEA for violations of AHERA, the Agency mnust consider

A) the significance of the violation.

B) the culpability of the violator, including any history of
non- conpli ance;

@) the ability of the violator to pay the penalty; and

D) the ability of the violator to continue to provide
educational services to the conmmunity.
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Since AHERA |imts the civil penalty that can be assessed agai nst
an LEA for each school building to a maxi mum of $5,000 per day per
violation, the standard TSCA Civil Penalty matrix ( 45 FR 59770;

Sept enber 10, 1980 ) cannot be used to determ ne the base penalty.
However, section 207 of AHERA requires that any civil penalties issued
under AHERA be assessed and collected in the sane manner, and subj ect
to the sane provisions, as those under TSCA section 16. Therefore, a
gravity based penalty ( GBP ) matrix shall be used for determ ning the
initial or "base penalty,"” which, like the standard TSCA Cvil Penalty
matri x, determines the significance of the violation by addressing the
nature, the circunstances, and the extent of the violation ( see Table
A below ). Since the maxi num penalty that can be assessed agai nst an
LEA for violations of AHERA is one fifth of the maxi num penalty that
can be assessed agai nst persons for violations of TSCA title I, the
matri x on Table A divides each cell of the Standard TSCA penalty matrix
by five. As appropriate, the penalty determned fromthe matrix found
on Table A may be further adjusted based on the cul pability of the
violator ( including the history of non-conpliance ), ability of the
violator to pay, and ability to continue to provi de educationa

servi ces.

TABLE A



Base Penalty For LEA

EXTENT

! ! A ! B ! C !
I C RCUMSTANCES ( Level s ) ! MAJOR I'SI GNI FI CANT ! M NOR !
! ! ! ! !
! 1 ! $5, 000 I $3, 400 I $1, 000 !
I H gh Range ! ! ! !
! 2 ! $4, 000 I $2, 400 ! $600 !
! ! ! ! !
! 3 ! $3, 000 I $2,000 ! $300 */

IMd Range ! ! ! !
! 4 ! $2, 000 I $1, 200 ! $200 */

! ! ! ! !
! 5 ! $1, 000 ! $600 ! $100 */ !
I Low Range ! ! ! !
! 6 ! $400 */ | $260 */ | $40 */ |
! ! ! ! !

*/ Issue NONs for the first citation of violations that fall within
these cells if that is the only violation
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Nat ur e

A violation may be either chenical control, control-associated data
gat hering, or hazard assessnent in nature. The AHERA regul ations are
essentially chemical control in nature since the goals of AHERA are
ai med at placing constraints on how asbest os-contai ni ng buil di ng
material ( ACBM) is maintai ned and handl ed, and therefore, how to
m nimze the risks presented by the presence, handling, and renoval of
ACBM in a school building. However, the managenent plan and
record- keepi ng requi rements of AHERA are control -associ ated data
gathering in nature since the goal of these requirenents are to enable
t he Agency, and the general public, to evaluate the effectiveness of
the regul ations and to nonitor conpliance. For the purposes of this
proposed AHERA ERP, a single matrix shall be used for both types of
violations, and therefore, it will not be necessary to distinguish the
nature of the violation.

G rcunst ances

The first step in selecting the base penalty is to deterni ne which
| evel on the circunstances axis applies to the violation

The circunstances axis of the GBP matrix reflects the probability
that harmw Il result froma particular violation. |In the case of
AHERA, the probability of harmwould increase as the potential for
asbest os exposure to school children and enpl oyees increases. The
matrix provides the followi ng levels for neasuring circunstances
( probability factors ):

Levels 1 and 2 ( High ): The violation is likely to cause
har m

Levels 3 and 4 ( Medium: There is a significant chance the
violation wi |l cause harm

Levels 5 and 6 ( Low ): There is a small chance the

violation will result in harm



The circunstance levels that are to be attached for each provision
of AHERA of which an LEA may be in violation are listed in Appendix A
of this ERP

Ext ent

The second step in selecting the base penalty for a specific
violation fromthe matrix is to determne its position on the extent
axis. This axis of the GBP matrix reflects the extent of potenti al
harm caused by a violation. 1In the case of AHERA, harm woul d be
determ ned by the quantity of the regul ated substance involved in the
violation ( e.g., quantity inspected, renoved, enclosed, encapsul ated,
or repaired in violation of the regulation ).
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For the purposes of this proposed ERP, the extent |evels are as
fol | ows:
MAJOR - viol ations involving nore than 3,000 square feet or 1,000

| i near feet of ACBM

SIGNI FICANT - violations involving nore than 160 square feet or 260
linear feet and | ess than or equal to 3,000 sqg. ft.
or 1,000 linear ft.

M NOR - violations involving | ess than or equal to 160 sq. ft. or
260 linear ft.

One hundred and sixty square feet or 260 |inear feet is the cutoff
for reporting under the National Em ssions Standards for Hazardous Air
Pol lutants ( NESHAPs ), and the cutoff in 40 CFR 763.90(i)(5) for use of
phase contrast m croscopy ( PCM). Three thousand square feet or 1,000
linear feet is the cutoff for transm ssion electron mcroscopy ( TEM)
until Cctober 7, 1989 ( 40 CFR 763.90(6) ).

In situations where the quantity of asbestos involved in the AHERA
vi ol ati on cannot be readily determned, the civil penalty is to be
cal cul ated using the nmajor extent category.

Adj ust ment Factors

As required by AHERA section 207, the penalty assessed agai nst an
LEA for violations of AHERA nust al so consider the culpability of the
violator, including any history of violations; the ability to pay; and
the ability of the LEA to continue to provide educational services.

Cul pability of LEA

The Agency nuailed copies of the AHERA regul ations to all LEAs on a
conprehensive |list obtained fromthe Quality Education Data ( QED )
School @uide. EPA has also mailed other information and gui dance
docunments entitled "Asbestos-1n-Schools: A Quide To New Federa
Requi renents For Local Education Agencies,” and "100 Commonly Asked
Questi ons About the New AHERA Asbestos-1n-Schools Rule" ). Therefore
OCM does not anticipate situations in which a reasonably prudent and
responsi bl e LEA woul d not know of their responsibilities for AHERA
conpliance. However, in those rare situations where it can be shown
that the LEA did not know about its responsibilities under AHERA
Regi ons may, at their discretion, adjust the penalty downward as nuch



as 25%
- 14-

The cul pability of the LEA nay al so be taken into consideration, and
penal ti es reduced by 25% when the LEA does not have control over the
viol ation charged. Further, the civil action may be elim nated
conpletely in situations where the LEA can docunment that they nade a
reasonabl e effort to assure conpliance. For exanple, if the LEA took
reasonabl e steps to determine if an asbestos inspector was accredited,
and further specified in the job contract that persons who conduct
i nspections for ACBM nust be accredited under AHERA for that activity,
then generally the Agency will not take a civil action against that LEA
for that violation. The Agency will, however, issue a civil conplaint
agai nst the unaccredited inspector

H story of Previous Violations

The gravity based penalty ( GBP ) matrix provided in Table Ais
designed to apply to "first offenders"” ( or second offenders for the

asterisked matrix cells, i.e., a Level 6 violation or Level 3, 4, or 5
m nor extent violation ). Were an LEA has denonstrated a history of
viol ations under TSCA title Il, the penalty is to be adjusted upward in

accordance with the TSCA Penalty Poli cy.

The Agency will disregard the LEA's prior history of violations in
calculating the penalty for a voluntarily disclosed violation
However, for violations discovered by the Agency, the Agency wil|l
address history of prior violations as indicated in the TSCA Penalty
Policy, even if the prior history results froma violation which was
voluntarily disclosed.

Ability of LEAto Pay / Ability of LEA to
Conti nue to Provide Educational Services

Under section 207 of AHERA, all civil penalties will go back to the
LEA for purposes of conplying with the requirenents of AHERA. Any
portion of the civil penalty remaining unspent after conpliance by the
LEA is to be deposited into the Asbestos Trust Fund. Regardless of
this provision, LEAs may raise the ability to pay as an issue. If this
issue is raised by the LEA, the determ nation of what the LEA can be
expected to pay will be made on a case-by-case basis by the Regions
after the civil conplaint has been issued.

O her Factors As Justice May Require

Si nce AHERA section 207(a) states that civil penalties issued to
LEAs nust be assessed in the sane manner as those under TSCA section
16, EPA may al so consider "other factors as justice may require," such
as "voluntary disclosure" and "attitude of the violator," when
assessing civil penalties agai nst LEAs.
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Vol untary Di scl osure
Cvil penalty amounts for an LEA's violation of AHERA will be

reduced if the violations are voluntarily disclosed by the LEA. The
penalty reductions for voluntarily disclosure are as foll ows:



Vol untary disclosure . . . . . . . . . . . . . . .25%
| mredi ate disclosure within
30 days of discovery . . . . . . . . . . . . . . .25%

TOTAL 50%

The reduction for voluntary di sclosure and i rmedi ate di scl osure may
be made prior to issuing the civil conplaint. The civil conplaint and
Consent Agreement and Final Oder ( CAFO) should state the origina
penalty and the reduced penalty and the reason for the reduction

The Agency will not consider voluntary disclosure reductions if the
LEA has been notified of a schedul ed EPA conpliance inspection or if
t he EPA conpliance inspection has al ready begun

Attitude

The existing adjustnent provision for Attitude of the Violator in
the TSCA Civil Penalty Policy ( Septenber 10, 1980 ) may al so be
applied to adjust the penalty by up to 15% Please note that this
adj ustment may decrease or increase the penalty by 15% This
adj ustnment applies equally to LEAs that voluntarily disclosed
viol ations and those that did not. An LEA would generally qualify for
a downward adjustnent if it imediately halts the violative activity
and takes imediate steps to rectify the situation, and there is no
finding of culpability. However, such a reduction is at the discretion
of EPA.

How G vil Penalties WII Be Coll ected

As stated previously, AHERA section 207(a) states that any civil
penalty collected froman LEA nmust be used by that LEA for purposes of
complying with AHERA. Any portion of that civil penalty renaining
unspent after conpliance by the LEA will be deposited into the Asbestos
Trust Fund by the Departnent of the Treasury.
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In order to inplenment the intent of this provision, Regions are to
defer paynent of the LEA's administrative civil penalty in accordance
wi th the Novenber 15, 1983 TSCA Settlenment Wth Conditions Policy.

LEAs are to be placed on a conpliance schedul e in which they nust
correct the violation for which they have been cited and any ot her
AHERA conpliance activities within a specified period of time agreed on
by the Region and the LEA. By the end of the conpliance schedul e, or
the point of conpletion of the required activity, the LEA nust present
the Region with a strict accounting of the cost of conpliance. This
may take the form of notarized receipts, an independent accounting, or
equi val ent proof. |If the cost of conpliance equalled or exceeded the
anmount of the penalty, the LEA will not be required to pay any noney.
If the cost of conpliance was | ess than the amount of the civil
penalty, the LEAis to pay the difference. The penalty check should be
made out to the order of "The Treasurer of the United States of
America", as with any civil penalty. |In addition, the LEA should be
directed in the Consent Agreenment to state on the reverse side of the
check, "For Deposit Into the Asbestos Trust Fund, 20 USC Section 4022."
The check should then be mailed to: U S. EPA Headquarters Accounting
Qperations Branch, Attention: Asbestos Trust Fund, P.QO Box 360277M
Pittsburgh, PA 15251.



ASSESSI NG ADM NI STRATI VE CI VI L PENALTI ES AGAI NST
PERSONS OTHER THAN THE LEA

AHERA section 3(b), Technical and Conform ng Arendnents, amends TSCA
title | to add section 15(1)(d), which states that it shall be unl awf ul
for any person to fail or refuse to conply with any requirenent of
title Il or any rule pronul gated or order issued under title Il. This
provi sion subjects persons other than LEAs ( "other persons” ) to civil
penal ties under TSCA section 16 of up to $25,000 per day for each
vi ol ati on of AHERA. Cenerally, total civil penalties cal cul ated which
exceed $25, 000 per day for violations in a single school building are
to be reduced to $25, 000 per day.

Ceneral ly, penalties assessed agai nst "other persons” are to be
i ssued to the conmpany if there is one. Civil penalties collected from
persons ot her than LEAs for violations of AHERA do not go into the
Asbestos Trust Fund or back to the LEA for AHERA conpliance. Al
adm nistrative civil penalties assessed agai nst "other persons"” are to
be sent to the standard EPA Regional civil penalty |ockboxes.
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Calculating the Administrative Civil Penalty for "Qher Persons”

Admi ni strative civil penalties assessed agai nst persons other than
the LEA are issued under TSCA title |I. Therefore, this part of the
policy has been devel oped in accordance with the TSCA G vil Penalty
Policy ( 45 FR 59770, Septenber 10, 1980 ).

The TSCA Civil Penalty Policy establishes a system for determ ning
penalties in adm nistrative actions brought pursuant to TSCA section 16.
Under that system penalties are determined in two stages: (1)
determ nation of a "gravity based penalty"” ( GBP ) using the matrix
found in Table B, and (2) adjustnents to the gravity based penalty.

To determine the gravity based penalty, the follow ng factors
affecting a violation's gravity are consi dered:

o] The "nature" of the violation

o] The "extent" of environnental harmthat could result from
a given violation.

o] The "circunstances" of the violation
TABLE B

Base Penalty For Persons O her Than LEAs

EXTENT

! ! A ! B ! C !
! Cl RCUMSTANCES ! MAJOR ! SI GNI FI CANT ! M NOR !
! ! ! ! !
! ! ! ! !
! Level s ! ! ! !
! ! ! ! !
! 1 ! $25, 000 ! $17, 000 ! $5, 000

! ! ! ! !



H gh Range

! ! ! ! !
! 2 ! $20, 000 ! $13, 000 ! $3, 000

! ! ! ! !
! ! ! ! !
! 3 ! $15, 000 ! $10, 000 ! $1, 500

! ! ! ! !
I Md Range ! ! ! !
! 4 ! $10, 000 ! $6, 000 ! $1, 000

! ! ! ! !
! ! ! ! !
! 5 ! $5, 000 ! $3, 000 ! $500 !
! ! ! ! !
I Low Range ! ! ! !
! 6 ! $2, 000 ! $1, 300 ! $200 !
! ! ! ! !
! ! ! ! !
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Nat ur e

Vi ol ati ons of AHERA by persons other than an LEA are to be
consi dered chemi cal control in nature.

G rcunst ances

The first step in selecting the base penalty is to detern ne which
| evel on the circunstances axis applies to the violation

The circunstances axis of the GBP matrix reflects the probability
that harmw Il result froma particular violation. The circunstance
levels that are to be attached for each provision of AHERA that a
person other than an LEA may be in violation are listed in Appendix B
of this ERP

Ext ent

The second step in selecting the base penalty for a specific
violation fromthe matrix is to determne its position on the extent
axi s.

As with the penalties assessed against LEAs for violations of AHERA
harm woul d be determ ned by the quantity of asbestos-containing building
material ( ACBM) inspected, renoved, enclosed, encapsul ated, or
repaired in violation of the regulation ( See Extent Level used for
LEAs on page 13 ).

Mul tiple Viol ati ons

Since admnistrative civil conplaints issued to "other persons" for
violations of AHERA are issued under TSCA title I, the maxi mum civil
penalty that may be assessed agai nst "other persons" is $25,000 per day
per violation. Consistent with admnistrative civil penalties issued
to LEAs for violations of AHERA, a violation of AHERA will generally
mean failure to conply with respect to a single school building.
Therefore, the maxi num penalty that will generally be assessed agai nst
an "other person"” for all violations in a single school building is
$25,000 per day. Total administrative civil penalties which exceed
$25, 000 per day will generally be reduced to $25, 000 per day.



EPA may assess administrative civil penalties to "other persons” in
excess of $25,000 per school building ( i.e., per TSCA violation ) in
those situations where the violation is egregious. An admnistrative
civil conplaint which is issued to an "ot her person” which is
cal cul ated per TSCA violation rather than per school building nmust be
concurred on by OCM before it is issued.
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One Day or Per Day Assessnents

Pl ease refer to the list of violations in Appendix Bto see if a
civil penalty for a violation is to be assessed as a one day or per day
penalty. For those administrative civil conplaints which were
cal cul ated as a one day assessnent and the "ot her person” continues to
vi ol ate AHERA after the conplaint was issued, it may be appropriate to
anend the civil conmplaint or file a second conplaint to seek additiona
civil penalties on a per day basis. Regions may al so consider seeking
injunctive relief or pursuing crimnal penalties depending on the facts
of the case.

If the Regions encounter any cases where per day penalties for an
"ot her person"” are nore appropriate than the one day assessnents which
are recommended in Appendix B, an admi nistrative civil conplaint which
is calculated on a per day basis may be issued provided the civil
conpl ai nt has been concurred on by OCM prior to its issuance.

Adj ust ment Factors

Once the gravity based penalty has been determ ned, upward or
downward adj ustnents to the penalty anount are made in consideration of
the following factors in accordance with the TSCA Gvil Penalty Policy:

0 Cul pability;

0 H story of such violations;

0 Ability to pay;

0 Ability to continue in business; and

0 Such other matters as justice may require ( including
vol untary disclosure and attitude of the violator ).

Settlement Wth Conditions

Regi ons may choose to remt sonme or all of first-tinme civil
penal ti es assessed agai nst "other persons,” in accordance with the
Novenmber 15, 1983 TSCA Settlement Wth Conditions Policy, if the
viol ative "other person” agrees to correct the violation for which they
are responsi ble, correct the violation in other schools in which they
may have al so violated AHERA, or the "other person" agrees to nmandatory
AHERA training in order to reduce the chance of a reoccurrence of the
AHERA violation in other schools ( i.e., 16 hour O&%Mtraini ng, AHERA
accreditation, or other training as the Region sees appropriate to
reduce the possibility of a repeat violation ).

-20-



Cenerally, remtting sonme or all of a civil penalty in exchange for
mandatory AHERA training is only appropriate in situations where an
"ot her person” is not typically involved with asbestos, and will likely
cause subsequent environnmental harm because of their ignorance of
asbestos work practices and AHERA. An exanple of this is a painter who
was not inforned by the LEA of the presence of asbestos, and rel eases
asbestos fibers in the air when he scrapes the old paint off a schoo
wal | containing friable asbestos. That painter has conducted a
response action wthout being accredited. While this painter could be
issued a civil penalty of up to $25,000 the Regi on may choose to remt
the entire penalty in exchange for the painter correcting the violation
and/ or taking AHERA trai ning.

LEA Enpl oyees as "Q her Persons”

Most enforcenent actions should be taken against "other persons”
( i.e. contractors ) or the LEA. However, LEA enployees, such as the
janitor, superintendent, and the LEA designated person, are also
consi dered "ot her persons,” and therefore subject to civil penalties
under TSCA title | of up to $25,000 per day per violation of AHERA
Further, LEA enpl oyees are subject to crimnal action for know ng or
willful violations of AHERA under TSCA title I.

Cenerally, EPA will issue an NON to an LEA enpl oyee that has
violated the | ess serious requirenents of the AHERA statute or its
regul ations for the first-tine. EPA will only assess admnistrative
civil penalties against LEA enpl oyees that are responsible for an
egregi ous and/or knowing or willful violation, or have viol ated AHERA
or its regulations a second-tine. EPA may al so pursue crimnal action
agai nst LEA enpl oyees responsi bl e for an egregi ous and/ or know ng or
willful violation. Al adm nistrative civil penalties issued to an LEA
enpl oyee shoul d be issued in accordance with the section of this ERP
entitled "Assessing Adm nistrative Gvil Penalties Against Persons
O her Than the LEA." Please note that the first three adm nistrative
civil conplaints that are assessed agai nst an LEA enpl oyee nust be
concurred on by the O fice of Conpliance Mitoring before they are
i ssued.
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ASSESSI NG ADM NI STRATI VE CI VI L PENALTI ES AGAI NST
PRI VATE NON- PROFI T SCHOOLS

UNDER AHERA SECTI ON 202(7), the owner of the building that contains
a private non-profit elenmentary or secondary school is considered the
LEA. Therefore, if a private non-profit school does not own its own
buil ding, then that private non-profit school is considered an "ot her
person” and not an LEA. In this situation, a private non-profit schoo
could be subject to adm nistrative civil penalties under TSCA title |
of up to $25,000 per day per violation of AHERA. However, in the event
that a private non-profit school violates AHERA, Regions are to treat
the private non-profit school as an LEA and assess adm nistrative civil
penalties in accordance with the "Assessing Adm nistrative G vil
Penal ti es Agai nst LEAs" section of this ERP.

That is, private non-profit elementary and secondary schools are to be
liable for adm nistrative civil penalties of up to $5,000 per day per
AHERA violation, and civil penalties are to go back to the private,
non-profit school for the purposes of conplying with AHERA



According to the AHERA statute, the owner of the private non-profit
school building is an LEA, and therefore, nust be assessed
adm nistrative civil penalties in the same manner as ot her LEAs.
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APPENDI X A */
Cl RCUMSTANCE LEVELS FOR LEA AHERA VI OLATI ONS

PER DAY / STATUTORY
VI OLATI ON LEVEL ONE DAY VI OLATI ON

LEA failed to conduct an 1 + one day 207(a) (1)
i nspecti on pursuant to 40

CFR 763.85(a) of each school
bui |l di ng they | ease, own, or
ot herwi se use as a schoo
building to identify al

| ocations of friable and
nonfriabl e ACBM by Cct ober

12, 1988, or by May 9, 1989

if a deferral has been

granted by the State ( Section
763.85(a) (1) ).

LEA failed to conduct an 1 + one day 207(a) (1)
i nspecti on pursuant to 40

CFR 763.85(a) for a building

| eased or otherw se acquired

on or after October 12, 1988,
or by May 9, 1989 if a deferra
has been granted, prior to its
use as a school building, or
within 30 days after
commencenent of its use as a
school building if such use was
the result of an energency

( Section 763.85(a)(2) ).

LEA failed to use an 1 one day 207(a) (1)
accredited inspector to

conduct inspections ( Section

763.85(a) ).

LEA failed to conduct a 1** one day 207(a) (1)
reinspection of all friable

and nonfriabl e known or

assunmed ACBM in each schoo

buil di ng that they |ease,

own, or otherw se use as a

school building, at |east

once every three years after

a managenent plan is in

effect ( Section 763.85(b) ).

*/ The order of violations listed in Appendix A tracks the order of
the requirenents as they appear in the AHERA statute and regul ation
at 40 CFR 763 Subpart E



+/ See proposal on page 4 for

**[ Revised May 1998

VI OLATI ON

LEA used an unaccredited

| aboratory for PLM

anal ysis of bul k sanples -
LEA failed to take steps
to assure that the bulk
sanpl es were anal yzed by
a laboratory currently
accredited by the NI ST

| aboratory accreditation
program for PLM once that
pr ogram becones operationa
( Section 763.87(a) ).

LEA failed to have an
accredi ted inspector
provide a witten
assessnent, pursuant to
Section 763.88, of al
friable known or assuned
ACBM in the schoo

bui |l di ng for each inspection
conduct ed under Section
763. 85 and previous

i nspections specified under
Section 763.99 - Excl usions
( Section 763.88 ).

The i nspection excl usion
clained by the LEA did not
nmeet the requirenments of
Section 763.99.

LEA that received an

i nspecti on exclusion, and
subsequent |y di scovered

ACBM i n a honpbgeneous or
sanmpling area, did not comply
wi th the applicable sections
of Subpart E within 180 days
followi ng the date of the
identification of ACBM

( Section 763.99(c) ).

LEA knowi ngly submits false
i nformati on concerni ng any
aspect of an inspection

( Section 763.85 ).

LEA knowi ngly m srepresented
an inspector as properly
accredited under Section 206

PER DAY /
ONE DAY

one day

one day

one day

one day

one day

one day

VI OLATI ON

207(a) (1)

207(a) (1)

207(a) (1)

207(a) (1)

207(a) (2)

207(a) (2)



of title Il of the Act
( Section 763.85(a)(3) ).

LEA knowi ngly submts false 1 one day
i nformati on regarding the

i nspecti on excl usions

permtted under 40 CFR

763. 99.

LEA failed to provide short- NON
termworkers ( e.g., ( notify Cov.
repai rman, exterm nators, or

etc. ) who may cone into i njunction )

contact with asbestos in

t he school information
regardi ng the | ocations of
ACBM and suspected ACBM
assuned to be ACM ( Section
763.84(d) ).

LEA has not designated a NON
person to ensure that the

requi renents of the AHERA
regul ati ons are properly

i mpl enent ed.

Desi gnat ed person has not NON
recei ved adequate training

to performhis duties,

i ncl udi ng, as necessary,

know edge of:

a. Health effects of
asbest os.

b. Detection,
identification, and
assessment of ACM

c. Options for
control I i ng ACBM

d. Asbestos nanagenent
pr ogr amns.

e. Oher rel evant
Federal and State
regul ati ons
concer ni ng asbest os.

LEA failed to conduct NON
response actions in a timely
manner. However, there is no
evi dence of inmm nent or
substanti al endangerment to
human health or the
environnent ( i.e., not
conducted within the time-
franes stipulated in the
managenment plan ( Section
763.93(e)(6) ) or by

Section 763.90 ) ( Sections
763.90 and 763.93(e) ).

207(a) (2)
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PER DAY / STATUTORY
VI OLATI ON LEVEL ONE DAY VI OLATI ON
LEA failed to inpl ement NON
response actions wthin ( Notify Cov.
the tinefrane specified or
i n the managenent plan I njunction )

and/ or the response
action conducted was not
sufficient to protect
human health or the

envi ronnent ( possibily

i mm nent and substanti al
endangernent ) ( Sections
763.90 and 763.93(e) ).

Response actions sel ected NON
and time franes specified ( Notify Cov.
i n the managenent plan or
were not sufficient to I njunction )

protect human health and

t he environnent ( Cenerally,
this violation should only

be cited if the LEA has
drastically altered the tinme
franes or response action

sel ections that were
recommended by the accredited
managenent pl anner under
Section 763.93(e)(5) or there
i s evidence of inm nent
hazard ) ( Section 763.90(a) ).

Response action sel ected and NON
i npl enent ed were not consi st ent

with the assessnment conducted

under Section 763.88 ( Section

763.90(a) ).
Response action, other than NON
a smal |l -scal e, short ( I'njunction )

duration repair, was not
desi gned and/ or conducted
by accredited persons

( Section 763.90(g) ).

Vi sual inspection and/or air NON

nmoni toring was not conducted ( Injunction )
in accordance with Section

763.90(i) to determne if

response acti on has been

properly completed ( Section

763.90(i) ).

VWen TEM was used to cl ear NON
response action, the air

sanpl i ng operati on was not

performed by qualified



i ndi vidual s conpl etely

i ndependent of the abatenent
contractor ( Section 763.90(i),
see Appendi x A section

1. B. 2. of Subpart E).

LEA failed to devel op an 2 one day
operations and mai nt enance

( &M ) plan whenever any

friable ACBMis present or

assuned to be present in a

buil di ng that the LEA | eases,

owns, or otherw se uses as a

school building ( Section

763.91(a) ).

LEA failed to inplenment an NON
operations and mai nt enance ( Notify Cov.
( O&M ) program whenever or

any friable ACBMis I njunction )

present or assuned to be
present in a building that

the LEA | eases, owns, or

ot herwi se uses as a schoo
building ( Section 763.91(a) ).

LEA failed to neet the NON
requi renents of the EPA' s ( Notify Cov.
Wor ker Protection Rule 40 or
CFR 763.121 during O&M I njunction )

activities conducted by LEA
enpl oyees ( Note, this

requi renent only applies if
the LEA s custodial and

mai nt enance staff is not

al ready covered by the OSHA
regul ations ) ( Section
763.91(b) ).

PER DAY /

VI OLATI ON LEVEL ONE DAY

LEA failed to clean all NON
areas of a school building
where friable ACBM damaged

or significantly damanged

t hermal systeminsul ati on ACM
or friable suspected ACBM
assuned to be ACM are present
at | east once after the

conpl etion of the inspection
required by 763.85(a) and
before the initiation of any
response action, other than
&M activities or repair
according to the procedures
outlined in Section 763.91(c).

207(a) (3)

STATUTORY
VI OLATI ON



LEA failed to follow the NON

procedures outlined in ( Notify Cov.
Section 763.91(d) when or
conducti ng operations and I njunction )

mai nt enance activities
di sturbing friable ACBM
( Section 763.91(d) ).

LEA failed to follow the NON
proceedures outlined in

Section 763.91(f) (1)

subsequent to a mnor fiber

rel ease episode ( i.e., the

falling or dislodging of 3

square or linear feet or

| ess of friable ACBM)

( Section 763.91(f)(1) ).

In the event of a major fiber NON
rel ease episode ( i.e., the ( Injunction )
falling or dislodging of nore

than 3 square or linear feet

of friable ACBM), the LEA

failed to restrict entry

into the area and post signs

to prevent entry into the

area by persons other than

t hose necessary to perform

t he response action ( Section
763.91(f)(2) (i) ).

In the event of a major fiber NON

rel ease episode, the LEA ( I'njunction )
failed to shut off or

tenmporarily nmodify the air

handl i ng systemto prevent

the distribution of fibers

to other areas in the

buil ding ( Section 763.91

(£)(2) (i) ).

LEA failed to ensure that all NON
menbers of its maintenance ( Notify CGov. )
and custodi al staff receive

the 2 hours of asbestos

awar eness training required

by 40 CFR 763.92(a)(1).

LEA failed to ensure that NON
all nenbers of its ( Notify Cov.
mai nt enance and cust odi al or

staff who conduct activities Injunction )
that will result in the

di st urbance of ACBM received

the 14 hours of additiona

training required by 40 CFR

763.92(a)(2).

LEA failed to conduct a NON
periodi c surveill ance, ( Notify CGov. )



pursuant to 40 CFR 763. 92,

in each building that it

| eases, owns, or otherw se

ues as a school buil ding that
contains ACBM or is assuned to
contain ACBM at | east once
every six nmonths after a
managenment plan is in effect

( Section 763.92(b)(1) ).

LEA failed to submt a 2/
managenent plan to the State
Agency designated by the
CGovernor on or before Cctober
12, 1988, or by May 9, 1989,
if that LEA received a
deferral fromthe State, for
each building that the LEA

| eases, owns, or otherw se
uses as a school building

( Section 763.93(a)(1) ).

2/ See proposal on page 4 for NON
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VI OLATI ON LEVEL

LEA failed to include 2/
i n the managenent plan
prior to its use as a
school building, a new
building that is to be
used as part of a schoo
that the LEA | eases or

ot herwi se acquires after
Cct ober 12, 1988, or by
May 9, 1989 if that LEA
has received a deferra
fromthe State, and failed
to submt the revised
portions of the plan to

t he Agency desi gnated by

t he Governor ( Section
763.93(a)(2) ).

LEA failed to submt a 2/
managenent plan to the
Agency designated by the
Governor for a building
the LEA began to use as a
school building after

Cct ober 12, 1988, or My
9, 1989 if the LEA was
granted a deferral, prior
to the use as a schoo

( Section 763.93(a)(3) ).

LEA failed to begin NON

one day

PER DAY /
ONE DAY

one day

one day

207(a) (3)

STATUTORY
VI OLATI ON

207(a) (3)

207(a) (3)



i npl enent ati on of the ( Notify Cov.

managenent plan on or or

before July 9, 1989 I njunction )

( Section 763.93(c) ).

LEA failed to update NON

its managenent plan to ( Notify CGov. )

keep it current with on-
goi ng operations and

mai nt enance, periodic
surveill ance, inspection
rei nspection, and response
action activities ( Section
763.93(d) ).

LEA failed to include all 3
the items required to be

in its managenent plan by

40 CFR 763.93(e) and ot her
appl i cabl e sections of the

AHERA regul ations ( Section
763.93(e) ).

LEA failed to naintain in 2
its adm nistrative office

a conpl ete, updated copy of

a managenent plan for each

school under its

adm ni strative control or

direction, and/or fail ed

to make the plan avail abl e

w t hout cost or restriction

( Section 763.93(g)(1) and

(2) ).

A school under the LEA 3
authority failed to

maintain inits

adm ni strative office

a conpl ete, updated copy

of the managenent plan for

t hat school, and/or failed

to make the plan avail abl e

wi t hout cost or restriction

( Section 763.93(g)(3) ).

LEA failed to notify in 2
witing parent, teacher

and enpl oyee organi zati ons

of the availability

of the nmanagenent

plans ( Section 763.93(g)(4)

and Section 763.84(f) ).

LEA failed to update its NON
managenment pl an by not ( Notify CGov. )
keepi ng the records

requi red under Section

763. 94.

one day

one day

one day

one day

207(a) (3)

207(a) (3)

207(a) (3)

207(a) (3)



LEA failed to naintain NON

the records required by ( Notify CGov. )
Section 763.94 in a

centralized location in

the adm nistrative office

of both the school and the

LEA as part of the

managenment plan ( Section

763.94(a) ).

LEA failed to attach warni ng NON
| abel s i mredi atel y adj acent

to any friable and nonfriable

ACBM | ocated in routine

mai nt enance areas in

accordance with Section

763. 95.

-27-

PER DAY / STATUTORY
VI OLATI ON LEVEL ONE DAY VI OLATI ON

Warni ng | abel that was NON
attached i medi ately

adj acent to ACBMin

routi ne mai ntenance areas

did not contain the

| anguage required by 40

CFR 763.95(c).

LEA that clainmed an 2 one day 207(a) (3)
i nspection exclusion did

not include in their

managenent plan all the

i nformation required by

Section 763.99.

LEA failed to include in 4 one day 207(a) (3)
its managenent plans a copy

of the deferral request and/

or the statenents required

to acconpany the request.

LEA that was granted a 1 one day 207(a) (4)
deferral performed, or

directed an enpl oyee to

performrenovations or

renoval of any buil di ng

material other than in

accordance with Section

215(a) (1) of AHERA as

amended.

LEA that was granted a 2 one day 207(a) (4)
deferral performed, or ( per day )

directed an enpl oyee to

perform operations and

mai nt enance activities



in the school wthout
conmplying with 40 CFR
763.91 ( operations and
mai nt enance ), including
Appendi x B to subpart E of
part 763 and paragraph (a)
(2) of Section 763.92

( training and periodic
surveillance ).

LEA directed a school 1
enpl oyee to perform
emergency repairs

wi t hout that enpl oyee
bei ng provi ded proper
training a safely conduct
such work in order to
prevent potential exposure
to asbestos, and/or w thout
provi ding that enpl oyee

wi th the proper equi pnent
and work practices
necessary to safely conduct
such work in order to
prevent potential exposure
to asbest os.

LEA knowi ngly falsified 1
its deferral request and/or

the statenents required to
acconpany this request.

LEA failed to notify affected 3
parent, teacher, and enpl oyee
organi zations of the LEA s

intent to file the "request

for deferral™ before filing

the deferral request, and

the LEA clainmed it did this

inits request for deferral

In the case of public LEAs, 3
the LEA failed to discuss

the request for deferra

at a public neeting of the
school board before the
request for deferral was
filed, and/or the LEA

failed to notify the

af fected parent, teacher,

and enpl oyee organi zati ons

of the tine and place of this
nmeeting in advance of the
nmeeting, and the LEA clai ned
it didthis inits request
for deferral
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APPENDI X B

one day

one day

one day

one day

*/

207(a) (4)

207(a) (5)

207(a) (5)

207(a) (5)



Cl RCUMSTANCE LEVELS FOR OTHER PERSONS VI OLATI ONS OF AHERA

VI CLATI ONS LEVEL

Person conducted an inspection 1
or reinspection of a schoo
buil ding for ACBM for the

pur poses of an LEA' s
conpliance with AHERA wi t hout
t hat person ever being
accredited for this activity
under AHERA Section 206 or

t hat persons accreditation
has expired for nore than one
year ( Section 763.85(a)(3)
and 763.85(b)(2) ).

Person conducted an inspection 3
or reinspection of a schoo

buil ding for ACBM for the purposes

of an LEA' s conpliance with

AHERA and their accreditation

for this activity has expired

wi thin the past year of the

activity ( Sections 763.85(a)(3)

and 763.85(b)(2) ).

Per son who conducted the 2
i nspection for ACBMfail ed

to visually inspect all areas
of the school building to
identify the locations of al
suspected ACBM and/or failed
to touch all suspected ACBMto
det erm ne whether they are
friable, and/or failed to

i dentify honogeneous areas of
friable suspected ACBM and al
honbgeneous areas of nonfriable
suspected ACBM ( Section
763.85(a)(4)(i), (ii), and
(iii) ).

Per son who conducted the 2
i nspection for ACBMfailed to
col l ect and/or submit for

anal ysis bul k sanples, in
accordance wi th Sections

763.86 and/or 763.87, for each
honbgeneous area for al
suspected ACMthat was not
assuned to be ACM ( Sections
763.85(a)(4)(iv) and 763. 86 and
763.87 ) ( please note the
exception specified in Section
763.86(b)(4) ).

Person who conducted the 4
i nspection for ACBMfailed to

PER DAY /
ONE DAY

one day

one day

one day

one day

one day



assess, or failed to conmplete
t he assessnment, pursuant to
the requirenents of Section
763.88, friable material in
areas where sanples were

col lected, friable materi al
in areas that were assuned to
be ACBM thermal system

i nsul ation, and friable ACBM
identified during previous

i nspections ( Sections
763.85(a)(4)(v) and 763.88 ).

Per son who conducted the 5
i nspection or reinspection

and who provided the LEA the
assessnent, and/or reassessnent
of all friable ACBM and friable
suspect ed ACBM assuned to be
ACM failed to provide a
witten justification for the
assessnent category sel ected

( Sections 763.85(a)(4)(v),
763.85(b) (3) (i),

763.85(b) (3)(v) and (vi),

and Section 763.88(b) ).

Per son who conducted the NON
i nspection for ACBMfailed to

submt the records required by

Section 763.85(a)(4)(vi) to

t he LEA desi gnated person

wi thin 30 days of the

i nspection but did not

submt prior to 60 days

( Section 763.85(a)(4)(vi) ).

*/ The order of the violations listed in Appendi x
of the requirenents as they appear in the AHERA
regul ations at 40 CFR 763 Subpart E
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VI OLATI ON LEVEL

Per son who conducted the 6
i nspection for ACBM subm tted

the records required by Section
763.85(a)(4)(vi) to the LEA

desi gnat ed person nore than

60 days after the inspection

( Section 763.85(a)(4)(vi) ).

Per son who conducted the 4
rei nspection failed to

rei nspect and/or reassess,

under Section 763.88, the

condition of all friable known

or assuned ACBM and t her nal

one day

B tracks the order
statute and

PER DAY /
ONE DAY

per day for each
day over 60 days

one day



systeminsul ation ( Sections
763.85(b)(3)(i) and (vi) and
3.88 ).

Per son who conducted the

rei nspection failed to
visually inspect materi al

t hat was previously considered
nonfriabl e ACBM and touch the
material to determ ne whether
it has becone friable since
the [ ast inspection or

rei nspection ( Section
763.85(b) (3)(ii) ).

Per son who conducted the
reinspection failed to identify
any honogeneous areas with

mat eri al that has becone
friable since the |ast

i nspection or reinspection

( Section 763.85(b)(3)(iii) ).

I f person who conducted the
rei nspection collected bul k
sanmples of newy friable
materi al that was previously
assunmed to be ACBM those
bul k sanpl es were not
col l ected and submitted for
anal ysis in accordance wth
Sections 763.86 and/or 763.87
( Section 763.85(b)(3)(iv) ).

Per son who conducted the
reinspection failed to assess,
under Section 763.88, the
condition of the newy friable
material in areas where sanples
were col l ected, and newy
friable materials in areas

that are assunmed to be ACBM

( Section 763.85(b)(3)(v) ).

Per son who conducted the
reinspection failed to submt
the records required by Section
763.85(b) (3)(vii)(A) through
(C to the LEA designated
person within 30 days after

t he reinspection but did

submt prior to 60 days

( 763.85(b)(3)(vii) ).

Per son who conducted the

rei nspection submtted the
records required by Section
763.85(b) (3)(vii)(A) through
(C to the LEA designated
person nore than 60 days after

one day

one day

one day

one day

per day for each
day over 60 days



the reinspection ( Section
763.85(b) (3)(vii) ).

Laborat ory conducted pol ari zed 2
[ight mcroscopy ( PLM)

anal ysis of bul k sanpl es of
suspect ACBM for the purposes

of an LEA' s conpliance with
AHERA and was not interiny
accredited at the tinme of the
anal ysis to conduct PLM

anal ysis under the EPA Interim
Asbest os Bul k Sanpl e Anal ysi s
Qual ity Assurance Program

( until the National Institute

of Standards Technol ogy

( NIST ) Programis operational )
( Section 763.87(a) ).

Laborat ory conducted PLM 2
anal ysis of bul k sanpl es of
suspect ACBM for the purposes
of an LEA' s conpliance with
AHERA and was not accredited
at the tine of the analysis

to conduct PLM anal ysis by the
NI ST | aboratory accreditation
program for PLM once that
program becane operationa

( Section 763.87(a) ).
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VI OLATI ON LEVEL

Laborat ory conducting PLM 3
anal ysis was properly

accredited but failed to

conduct the analysis in

accordance w th AHERA

( Section 763.87 ).

Laboratory that conducted NON
t he bul k sanpl e anal ysis

failed to provide the

i nformation required by

Section 763.87(d) to the LEA

desi gnated person within 30

days of the analysis ( Section
763.87(d) ).

Laboratory that conducted the 6
bul k sanple analysis failed to
provide the information required

by Section 763.87(d) to the LEA

desi gnated person within 60 days

of the analysis ( Section

763.87(d) ).

one day

one day

PER DAY /
ONE DAY

one day

per day for each
day over 60 days



Person desi gned or supervised
a response action and was not
accredited for that activity
under section 206 of AHERA

( Section 763.90(g) ).

The worker(s) conducting the
response acti on were not
accredited under AHERA section
206, and the response action
was not desi gned and/ or

supervi sed by persons
accredited under AHERA

( Section 763.90(g) ).

The worker(s) conducting the
response acti on were not
accredited under AHERA section
206, but were working on a
response acti on which was

desi gned and supervi sed by
persons accredited under AHERA
( Section 763.90(g) ).

At the conclusion of a response
action, the person designated
by the LEA did not visually

i nspect each functional space
where the response action was
conducted to determnm ne whet her
the action was properly

conpl eted ( Section 763.90

(i)(1) ).

Person designated by the LEA
did not collect air sanples
usi ng aggressive sanpling as
described in Appendix Ato
cl ear response actions

( Section 763.90(i)(2)(i) ).

Person who collected air
sanmples to clear a response
action was not qualified
( Section 763.90(i), see
Appendi x A Section Il B.2 ).

Person who col lected air
sanmples for TEM anal ysis to

cl ear a response action was not
conpl etely independent of the
abat ement contractor ( Section
763.90(i), see Appendix A
Section I1.B. 2. ).

Laborat ory conducted TEM

anal yses of air sanples from
a school building, for

pur poses of an LEA' s
conpliance with AHERA, wi thout

one

per
per

per
per

one

one

one

one

one

day

wor ker
day

wor ker
day

day

day

day

day

day



bei ng accredited at the tine
of the analysis by the Nationa
Institute of Standards
Technology ( NIST ) TEM

| aboratory accreditation
program once that program
becane operational, or w thout
foll owi ng the protocol
described in Appendi x A of
Subpart E until the NI ST

pr ogram becones operationa

( Section 763.90(i)(2)(ii) and
(iii) ).

Laborat ory conducted PCM

anal yses of air sanples froma
school building, for purposes
of an LEA' s conpliance with
AHERA, without being enrolled
at the tine of the analysis

in the Anerican Industrial

Hygi ene Associ ati on Proficiency
Anal ytical Testing Program

( Section 763.90(i)(2)(ii) ).

VI OLATI ON

A laboratory enrolled in the
American I ndustrial Hygi ene
Associ ation Proficiency
Testing Program conducted PCM
anal ysis of air sanples froma
school building, for purposes
of an LEA' s conpliance with
AHERA, without follow ng the
met hod specified in Section
763.90(i)(5) - (7).

An abat enent contractor

conpl eted the response action

wi t hout having cleared the
response action using the
required air nonitoring,

and/ or the average asbestos
concentration in the air

sanpl es exceeded the | evels
specified in Section

763.90(i) ( Section 763.90(i) ).

Per son who devel oped the LEA s
managemnent pl an, which was
submtted to the State
Governor for purposes of the
LEA's conpliance with AHERA
was not accredited under AHERA
Section 206 for managenent
pl an devel opnent ( Section

-31-

LEVEL

one day

PER DAY /
ONE DAY

one day

one day

one day



763.93(e) ).

Per son who devel oped the LEA s

managenent plan did not provide
the LEA with a managenent plan

whi ch contained all the

i nformati on required by Section
763.93(e) and el sewhere in the

regul ati ons.

The accredited managenent

pl anner that signed a statenent
t hat the managenment plan was in
conpliance with AHERA, as

al l owed by Section 763.93(f),
was al so involved with

i npl enent ati on of the
Managenent plan ( pl ease note
that this statenment is not
mandat ory, and no viol ation
exists if the statement is

not in the managenent plan )

( Section 763.93(f) ).

An accredited i nspector,
architect, or project engineer
provi ded an LEA an inspection
excl usi on statenent other

than in accordance with the
conditions provided in
Section 763.99 ( Section
763.99 ).

*End of docunent*

one day

one day

one day
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